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MCI PETITION FOR RECONSIDERATION

MCI Telecommunications Corporation (MCI) hereby requests that the

Commission reconsider and modify its Report and Order in the above-captioned

proceeding (Order). The Order sets forth the accounting safeguards necessary to satisfy

the requirements of Sections 260 and 271 through 276 of the Communications Act of

1934, as amended by the Telecommunications Act of 1996.

In the Order, the Commission concludes that amending certain aspects of its

affiliate transactions rules would provide more complete protection against cross-

subsidization. I In particular, the Commission revises the application of the "prevailing

price" valuation method. Under revised Section 32.27(d) of the Commission's rules,
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third parties must purchase at least 50 percent of the sales of a particular asset or service

in order for a transaction to qualify for prevailing price valuation.

The Order, however, exempts transfers of assets or services from the Bell

Operating Companies (BOCs) to their Section 272 affiliates from the 50 percent

threshold.2 Instead, the Commission adopts a rebuttable presumption that the prices for

these products and services represent prevailing company prices. The Commission finds

that the 50 percent threshold is unnecessary because Section 272 requires the BOCs to

charge their Section 272 affiliates the same rates as unaffiliated third parties for facilities,

services, and information.3

MCI requests that the Commission reconsider its decision to exempt sales of

products or services by the BOCs to their Section 272 affiliates from the 50 percent rule.

The Commission has consistently emphasized that the prevailing price method of

valuation should only be used when the transfer price is a reliable measure of market

value.4 There is, however, no evidence in the record to support a conclusion that the

prices for products and services transferred from the BOC to its Section 272 affiliates will

represent true market value.

Even if ostensibly offered to all on a nondiscriminatory basis, many services

provided by a BOC will have only the BOC's affiliates as potential customers. The Nm1:.
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Accountin~ Safe~uards Order permits a wide range of shared services that are unlikely to

have third-party buyers, regardless of the price at which these services are offered.5 Most

marketing, research and development, and administrative services provided by a BOC

would be tailored to the needs of the BOC's affiliates and would thus be useless to third-

party customers. Moreover, the Commission has found in the Non-Accountin~

Safe~uardsOrder that certain types ofjoint marketing activities are exempt from the

Section 272(c) nondiscrimination requirements.6

Because many of the services that a BOC would provide to its affiliates are

unlikely to attract third party customers, the BOC would not have to set the prices for

these services according to the value the market would place on these services. Under

these circumstances, use of the transfer price to value the transaction could harm

ratepayers and result in cross-subsidy. As the Commission has previously observed,

LECs have the incentive to transfer products or services from the regulated business to

the unregulated business at too Iowa price.7 Because most shared services will have

only the BOC's affiliates as customers, the BOC could set the nominal price for these

5In the Matter ofImplementation of the Non-Accounting Safeguards of Sections 271
and 272 of the Communications Act of 1934, as amended, First RIW0rt and Order and
Further Notice of Proposed Ru1emakin~, CC Docket No. 96-149, December 24, 1996
(Accountin~ SafelMlI'ds Order).

6Non-Accountin~ Safe~uards Order at ~296.

7In the Matter of Separation ofCosts of Regulated Telephone Service from Costs of
Nonregulated Activities, Report and Order, 2 FCC Rcd 1298, 1335.
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services below market value. This would enable the BOC to report a lower rate of return

and thereby reduce its sharing obligation.

The same considerations apply to asset transfers. For example, the NQD.:

Accountini Safeiuards Order permits the BOCs to transfer their Official Services

Networks to their interLATA affiliate as long as all entities have an equal opportunity to

acquire these facilities. 8 However, no party other than the BOC's interLATA affiliate is

likely to have any interest in acquiring the Official Services Network. As a result, the

BOC could establish a transfer price for the Official Services Network that is below

market value or cost. If this price is used to value the transaction, RBOC shareholders

would benefit at the expense of customers of the BOC's regulated services.

The Commission's decision to exempt the BOCs from the 50 percent rule is not

supported by the record in this proceeding. Indeed, the Order emphasizes repeatedly that

the record and the Commission's experience with the use of the prevailing price method

indicate that substantial third party sales are necessary to establish a true prevailing

price.9 The Commission concludes, for example, that "[t]he mere offering of an asset or

service to unaffiliated entities is not sufficient to establish a prevailing price."lO There is

no evidence in the record to suggest that these considerations do not apply to transfers

from the BOC to its Section 272 affiliates.

SNon-Accountini SafeiUardS Order at ~218, 266.

90rder at ~134-135.

lOOrder at ~134.
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The Commission's revised prevailing price rule fails to implement Section

272(b)(5)'s requirement that transactions between the BOCs and their affiliates be

conducted on "an arm's length basis." A BOC could value shared services and asset

transfers according to prices that did not necessarily reflect the price that the BOe and its

affiliate would have negotiated on an arm's length basis. Section 272(b)(5) requires that

the prevailing price method be used to value transactions only when the BOe can

demonstrate that the transfer price represents true market value.

Because the revised affiliate transactions rules fail to implement the "arm's

length" requirement of Section 272(b)(5), the Commission should reconsider and modify

the Order to the extent that it exempts the BOes from the requirement that only products

or services for which 50 percent of total sales are to third parties may be recorded at the

prevailing price. Sales of Boe services and assets that do not meet this threshold should

be valued according to Sections 32.27(b) and (c) of the Commission's rules, which

require that sales from regulated to unregulated operations be valued at the higher of cost

or fair market value.

Respectfully submitted,
MCl TELECOMMUNlCAnONS CORPORAnON

AL~
Alan Buzacott
1801 Pennsylvania Ave., NW
Washington, D.C. 20006
(202) 887-3204

February 20, 1997
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STATEMENT OF VERIFICATION

I have read the foregoing and, to the best of my knowledge, information, and belief, there
is good ground to support it, and it is not interposed for delay. I verify under penalty of
perjury that the foregoing is true and correct. Executed on February 20, 1997.

Alan Buzacott
1801 Pennsylvania Avenue, NW
Washington, D.C. 20006
(202) 887-3204
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